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In the Supreme Court of the United States

No. 02-763

JO ANNE B. BARNHART,
COMMISSIONER OF SOCIAL SECURITY, PETITIONER

.

PAULINE THOMAS

ON WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

SUPPLEMENTAL BRIEF FOR THE PETITIONER

This supplemental brief is filed, pursuant to Rule 25.5
of the Rules of this Court, to furnish to the Court cer-
tain regulations of the Commissioner of Social Security,
as revised by amendments published in the Federal
Register on Tuesday, August 26, 2003. 68 Fed. Reg.
51,153 (2003). Those amendments will become effective
on September 25, 2003. Ibid. The government notified
the Court of the new regulations in its reply brief in
this case (at 4 & n.1).

The amendments were the product of a rulemaking
focused primarily on clarifying the burdens of proof at
steps four and five of the sequential evaluation process
established by the Commissioner for evaluating Social
Security disability claims. 67 Fed Reg. 39,904 (2002)
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(notice of proposed rulemaking); 68 Fed. Reg. at 51,153.
However, as noted in the government’s reply brief (at 4
& n.1), one of the amendments (to 20 C.F.R. 404.1560
and 416.960), which was issued in response to a public
comment, relates directly to this case. It provides that,
when determining whether a claimant has the capacity
to do past relevant work, the Commissioner “will
not consider [the claimant’s] vocational factors of age,
education, and work experience or whether [the
claimant’s] past relevant work exists in significant
numbers in the national economy.” 68 Fed. Reg. at
51,163, 51,166 (to be codified as 20 C.F.R. 404.1560(b)(3)
and 416.960(b)(3)).

In addition, the amendments in some instances will,
once effective, alter the language and the numbering of
certain other regulations cited and discussed in the
government’s briefs. For example, the amendments
add introductory language to subsection (a) of 20 C.F.R.
404.1520 and 416.920, and introduce a new subsection
(e) to those provisions. As a result, former subsections
(e) and (f)—cited on pages 7, 8, 10, and 27 of the gov-
ernment’s opening brief and page 4 of its reply—will
appear (as amended) as subsections (f) and (g).

Accordingly, for the Court’s convenience, we are
setting forth in an appendix to this supplemental brief
the revised version of any regulation that was amended
after its reproduction in the appendix to the petition for
a writ of certiorari. As noted above, the amendments
will take effect on September 25, 2003.

Respectfully submitted.

THEODORE B. OLSON
Solicitor General

SEPTEMBER 2003



APPENDIX

1. Effective September 25, 2003, 20 C.F.R. Pt. 404 will
provide, in relevant part, as follows:

§ 404.1505 Basic definition of disability.

(a) The law defines disability as the inability to do
any substantial gainful activity by reason of any medi-
cally determinable physical or mental impairment
which can be expected to result in death or which has
lasted or can be expected to last for a continuous period
of not less than 12 months. To meet this definition, you
must have a severe impairment(s) that makes you
unable to do your past relevant work (see §404.1560(b))
or any other substantial gainful work that exists in the
national economy. If your severe impairment(s) does
not meet or medically equal a listing in appendix 1, we
will assess your residual functional capacity as provided
in §8404.1520(e) and 404.1545. (See §§404.1520(g)(2) and
404.1562 for an exception to this rule.) We will use this
residual functional capacity assessment to determine if
you can do your past relevant work. If we find that you
cannot do your past relevant work, we will use the
same residual functional capacity assessment and your
vocational factors of age, education, and work experi-
ence to determine if you can do other work. We will use
this definition of disability if you are applying for a
period of disability, or disability insurance benefits as a
disabled worker, or child’s insurance benefits based on
disability before age 22 or, with respect to disability
benefits payable for months after December 1990, as a
widow, widower, or surviving divorced spouse.

k % %k *k %
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§ 404.1520 Evaluation of disability in general.

(a) General—(1) Purpose of this section. This
section explains the five-step sequential evaluation
process we use to decide whether you are disabled, as
defined in §404.1505.

(2) Applicability of these rules. These rules apply to
you if you file an application for a period of disability or
disability insurance benefits (or both) or for child’s
insurance benefits based on disability. They also apply
if you file an application for widow’s or widower’s
benefits based on disability for months after December
1990. (See §404.1505(a).)

(3) Ewvidence considered. We will consider all evi-
dence in your case record when we make a determina-
tion or decision whether you are disabled.

(4) The five-step sequential evaluation process. The
sequential evaluation process is a series of five “steps”
that we follow in a set order. If we can find that you
are disabled or not disabled at a step, we make our de-
termination or decision and we do not go on to the next
step. If we cannot find that you are disabled or not dis-
abled at a step, we go on to the next step. Before we go
from step three to step four, we assess your residual
functional capacity. (See paragraph (e) of this section.)
We use this residual functional capacity assessment at
both step four and step five when we evaluate your
claim at these steps. These are the five steps we follow:

(i) At the first step, we consider your work activity,
if any. If you are doing substantial gainful activity, we
will find that you are not disabled. (See paragraph (b) of
this section.)
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(i) At the second step, we consider the medical
severity of your impairment(s). If you do not have a
severe medically determinable physical or mental
impairment that meets the duration requirement in
§404.1509, or a combination of impairments that is
severe and meets the duration requirement, we will
find that you are not disabled. (See paragraph (c) of
this section.)

(iii) At the third step, we also consider the medical
severity of your impairment(s). If you have an im-
pairment(s) that meets or equals one of our listings in
appendix 1 of this subpart and meets the duration
requirement, we will find that you are disabled. (See
paragraph (d) of this section.)

(iv) At the fourth step, we consider our assessment
of your residual functional capacity and your past rele-
vant work. If you can still do your past relevant work,
we will find that you are not disabled. (See paragraph
(f) of this section and §404.1560(b).)

(v) At the fifth and last step, we consider our assess-
ment of your residual functional capacity and your age,
education, and work experience to see if you can make
an adjustment to other work. If you can make an
adjustment to other work, we will find that you are not
disabled. If you cannot make an adjustment to other
work, we will find that you are disabled. (See paragraph
(g) of this section and §404.1560(c).)

() When you are already receiving disability
benefits. If you are already receiving disability benefits,
we will use a different sequential evaluation process to
decide whether you continue to be disabled. We explain
this process in §404.1594(f).
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(b) If you are working. If you are working and the
work you are doing is substantial gainful activity, we
will find that you are not disabled regardless of your
medical condition or your age, education, and work ex-
perience.

(¢) You must have a severe impairment. If you do
not have any impairment or combination of impair-
ments which significantly limits your physical or mental
ability to do basic work activities, we will find that you
do not have a severe impairment and are, therefore, not
disabled. We will not consider your age, education, and
work experience. However, it is possible for you to
have a period of disability for a time in the past even
though you do not now have a severe impairment.

(d) When your impairment(s) meets or equals a
listed impairment in appendix 1. If you have an im-
pairment(s) which meets the duration requirement and
is listed in appendix 1 or is equal to a listed impair-
ment(s), we will find you disabled without considering
your age, education, and work experience.

(e) When your impairment(s) does not meet or
equal a listed itmpairment. If your impairment(s) does
not meet or equal a listed impairment, we will assess
and make a finding about your residual functional ca-
pacity based on all the relevant medical and other
evidence in your case record, as explained in §404.1545.
(See paragraph (g)(2) of this section and §404.1562 for
an exception to this rule.) We use our residual func-
tional capacity assessment at the fourth step of the
sequential evaluation process to determine if you can do
your past relevant work (paragraph (f) of this section)
and at the fifth step of the sequential evaluation process
(if the evaluation proceeds to this step) to determine if
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you can adjust to other work (paragraph (g) of this
section).

(f) Your impairment(s) must prevent you from
doing your past relevant work. If we cannot make a
determination or decision at the first three steps of the
sequential evaluation process, we will compare our
residual functional capacity assessment, which we made
under paragraph (e) of this section, with the physical
and mental demands of your past relevant work. (See
§404.1560(b).) If you can still do this kind of work, we
will find that you are not disabled.

(g) Your impairment(s) must prevent you from
making an adjustment to any other work. (1) If we find
that you cannot do your past relevant work because you
have a severe impairment(s) (or you do not have any
past relevant work), we will consider the same residual
functional capacity assessment we made under para-
graph (e) of this section, together with your vocational
factors (your age, education, and work experience) to
determine if you can make an adjustment to other
work. (See §404.1560(c).) If you can make an adjust-
ment to other work, we will find you not disabled. If
you cannot, we will find you disabled.

(2) We use different rules if you meet one of the
two special medical-vocational profiles described in
§404.1562. If you meet one of those profiles, we will
find that you cannot make an adjustment to other work,
and that you are disabled.

* * * * *

§ 404.1545 Your residual functional capacity.

(a) General—(1) Residual functional capacity as-
sessment. Your impairment(s), and any related symp-
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toms, such as pain, may cause physical and mental
limitations that affect what you can do in a work
setting. Your residual functional capacity is the most
you can still do despite your limitations. We will assess
your residual functional capacity based on all the
relevant evidence in your case record. (See §404.1546.)

(2) If you have more than one impairment. We will
consider all of your medically determinable impair-
ments of which we are aware, including your medically
determinable impairments that are not “severe,” as
explained in §§404.1520(c), 404.1521, and 404.1523, when
we assess your residual functional capacity. (See
paragraph (e) of this section.)

(3) Evidence we use to assess your residual func-
tional capacity. We will assess your residual functional
capacity based on all of the relevant medical and other
evidence. In general, you are responsible for providing
the evidence we will use to make a finding about your
residual functional capacity. (See §404.1512(c).) How-
ever, before we make a determination that you are not
disabled, we are responsible for developing your com-
plete medical history, including arranging for a con-
sultative examination(s) if necessary, and making every
reasonable effort to help you get medical reports from
your own medical sources. (See §§404.1512(d) through
(f).) We will consider any statements about what you
can still do that have been provided by medical sources,
whether or not they are based on formal medical
examinations. (See §404.1513.) We will also consider
descriptions and observations of your limitations from
your impairment(s), including limitations that result
from your symptoms, such as pain, provided by you,
your family, neighbors, friends, or other persons. (See
paragraph (e) of this section and §404.1529.)
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(4) What we will consider in assessing residual
Sfunctional capacity. When we assess your residual
functional capacity, we will consider your ability to
meet the physical, mental, sensory, and other require-
ments of work, as described in paragraphs (b), (c), and
(d) of this section.

(56) How we will use our residual functional capac-
1ty assessment.

(i) We will first use our residual functional capacity
assessment at step four of the sequential evaluation
process to decide if you can do your past relevant work.
(See §§404.1520(f) and 404.1560(b).)

(i) If we find that you cannot do your past relevant
work (or you do not have any past relevant work), we
will use the same assessment of your residual functional
capacity at step five of the sequential evaluation
process to decide if you can make an adjustment to any
other work that exists in the national economy. (See
§§404.1520(g) and 404.1566.) At this step, we will not
use our assessment of your residual functional capacity
alone to decide if you are disabled. We will use the
guidelines in §§404.1560 through 404.1569a, and con-
sider our residual functional capacity assessment to-
gether with the information about your vocational back-
ground to make our disability determination or deci-
sion. For our rules on residual functional capacity as-
sessment in deciding whether your disability continues
or ends, see §404.1594.

(b) Physical abilities. When we assess your physi-
cal abilities, we first assess the nature and extent of
your physical limitations and then determine your re-
sidual functional capacity for work activity on a regular
and continuing basis. A limited ability to perform
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certain physical demands of work activity, such as
sitting, standing, walking, lifting, carrying, pushing,
pulling, or other physical functions (including manipula-
tive or postural functions, such as reaching, handling,
stooping or crouching), may reduce your ability to do
past work and other work.

(¢) Mental abilities. When we assess your mental
abilities, we first assess the nature and extent of your
mental limitations and restrictions and then determine
your residual functional capacity for work activity on a
regular and continuing basis. A limited ability to carry
out certain mental activities, such as limitations in
understanding, remembering, and carrying out instruc-
tions, and in responding appropriately to supervision,
co-workers, and work pressures in a work setting, may
reduce your ability to do past work and other work.

(d) Other abilities affected by impairment(s). Some
medically determinable impairment(s), such as skin
impairment(s), epilepsy, impairment(s) of vision, hear-
ing or other senses, and impairment(s) which impose
environmental restrictions, may cause limitations and
restrictions which affect other work-related abilities. If
you have this type of impairment(s), we consider any
resulting limitations and restrictions which may reduce
your ability to do past work and other work in deciding
your residual functional capacity.

(e) Total limiting effects. When you have a severe
impairment(s), but your symptoms, signs, and labora-
tory findings do not meet or equal those of a listed
impairment in appendix 1 of this subpart, we will con-
sider the limiting effects of all your impairment(s), even
those that are not severe, in determining your residual
functional capacity. Pain or other symptoms may cause
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a limitation of function beyond that which can be
determined on the basis of the anatomical, physiological
or psychological abnormalities considered alone; e.g.,
someone with a low back disorder may be fully capable
of the physical demands consistent with those of
sustained medium work activity, but another person
with the same disorder, because of pain, may not be
capable of more than the physical demands consistent
with those of light work activity on a sustained basis.
In assessing the total limiting effects of your impair-
ment(s) and any related symptoms, we will consider all
of the medical and nonmedical evidence, including the
information described in § 404.1529(c).

§ 404.1546 Responsibility for assessing your residual
functional capacity.

(a) Respomsibility for assessing residual functional
capacity at the State agency. When a State agency
makes the disability determination, a State agency
medical or psychological consultant(s) is responsible for
assessing your residual functional capacity.

(b) Respomnsibility for assessing residual functional
capacity in the disability hearings process. If your case
involves a disability hearing under §404.914, a disability
hearing officer is responsible for assessing your resi-
dual functional capacity. However, if the disability
hearing officer’s reconsidered determination is changed
under §404.918, the Associate Commissioner for the
Office of Disability Determinations or his or her dele-
gate is responsible for assessing your residual func-
tional capacity.

(¢) Respomnsibility for assessing residual functional
capacity at the administrative law judge hearing or
Appeals Council level. If your case is at the admini-
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strative law judge hearing level under §404.929 or at
the Appeals Council review level under §404.967, the
administrative law judge or the administrative appeals
judge at the Appeals Council (when the Appeals Coun-
cil makes a decision) is responsible for assessing your
residual functional capacity.

§ 404.1560 When we will consider your vocational
background.

(a) Gemneral. If you are applying for a period of
disability, or disability insurance benefits as a disabled
worker, or child’s insurance benefits based on disability
which began before age 22, or widow’s or widower’s
benefits based on disability for months after December
1990, and we cannot decide whether you are disabled at
one of the first three steps of the sequential evaluation
process (see §404.1520), we will consider your residual
functional capacity together with your vocational back-
ground, as discussed in paragraphs (b) and (c) of this
section.

(b) Past relevant work. We will first compare our
assessment of your residual functional capacity with the
physical and mental demands of your past relevant
work.

(1) Definition of past relevant work. Past relevant
work is work that you have done within the past 15
years, that was substantial gainful activity, and that
lasted long enough for you to learn to do it. (See
§404.1565(a).)

(2) Determining whether you can do your past rele-
vant work. We will ask you for information about work
you have done in the past. We may also ask other
people who know about your work. (See §404.1565(b).)
We may use the services of vocational experts or
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vocational specialists, or other resources, such as the
“Dictionary of Occupational Titles” and its companion
volumes and supplements, published by the Depart-
ment of Labor, to obtain evidence we need to help us
determine whether you can do your past relevant work,
given your residual functional capacity. A vocational
expert or specialist may offer relevant evidence within
his or her expertise or knowledge concerning the physi-
cal and mental demands of a claimant’s past relevant
work, either as the claimant actually performed it or as
generally performed in the national economy. Such
evidence may be helpful in supplementing or evaluating
the accuracy of the claimant’s description of his past
work. In addition, a vocational expert or specialist may
offer expert opinion testimony in response to a hypo-
thetical question about whether a person with the
physical and mental limitations imposed by the claim-
ant’s medical impairment(s) can meet the demands of
the claimant’s previous work, either as the claimant
actually performed it or as generally performed in the
national economy.

3) If you can do your past relevant work. If we find
that you have the residual functional capacity to do
your past relevant work, we will determine that you
can still do your past work and are not disabled. We
will not consider your vocational factors of age, educa-
tion, and work experience or whether your past rele-
vant work exists in significant numbers in the national
economy.

(¢) Other work. (1) If we find that your residual
functional capacity is not enough to enable you to do
any of your past relevant work, we will use the same
residual functional capacity assessment we used to
decide if you could do your past relevant work when we
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decide if you can adjust to any other work. We will look
at your ability to adjust to other work by considering
your residual functional capacity and your vocational
factors of age, education, and work experience. Any
other work (jobs) that you can adjust to must exist in
significant numbers in the national economy (either in
the region where you live or in several regions in the
country).

(2) In order to support a finding that you are not
disabled at this fifth step of the sequential evaluation
process, we are responsible for providing evidence that
demonstrates that other work exists in significant
numbers in the national economy that you can do, given
your residual functional capacity and vocational factors.
We are not responsible for providing additional evi-
dence about your residual functional capacity because
we will use the same residual functional capacity as-
sessment that we used to determine if you can do your
past relevant work.

§ 404.1561 [Removed]

* * * * *

§ 404.1563 Your age as a vocational factor.

(a) General. “Age” means your chronological age.
When we decide whether you are disabled under
§ 404.1520(g)(1), we will consider your chronological age
in combination with your residual functional capacity,
education, and work experience. We will not consider
your ability to adjust to other work on the basis of your
age alone. In determining the extent to which age
affects a person’s ability to adjust to other work, we
consider advancing age to be an increasingly limiting
factor in the person’s ability to make such an adjust-
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ment, as we explain in paragraphs (c) through (e) of this
section. If you are unemployed but you still have the
ability to adjust to other work, we will find that you are
not disabled. In paragraphs (b) through (e) of this
section and in appendix 2 to this subpart, we explain in
more detail how we consider your age as a vocational
factor.

(b) How we apply the age categories. When we
make a finding about your ability to do other work
under § 404.1520(f)(1), we will use the age categories in
paragraphs (c) through (e) of this section. We will use
each of the age categories that applies to you during the
period for which we must determine if you are disabled.
We will not apply the age categories mechanically in a
borderline situation. If you are within a few days to a
few months of reaching an older age category, and
using the older age category would result in a deter-
mination or decision that you are disabled, we will
consider whether to use the older age category after
evaluating the overall impact of all the factors of your
case.

(¢) Younger person. If you are a younger person
(under age 50), we generally do not consider that your
age will seriously affect your ability to adjust to other
work. However, in some circumstances, we consider
that persons age 45-49 are more limited in their ability
to adjust to other work than persons who have not
attained age 45. See Rule 201.17 in appendix 2.

(d) Person closely approaching advanced age. If
you are closely approaching advanced age (age 50-54),
we will consider that your age along with a severe
impairment(s) and limited work experience may seri-
ously affect your ability to adjust to other work.
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(e) Person of advanced age. We consider that at
advanced age (age 55 or older) age significantly affects
a person’s ability to adjust to other work. We have
special rules for persons of advanced age and for per-
sons in this category who are closely approaching
retirement age (age 60-64). See § 404.1568(d)(4).

O Information about your age. We will usually not
ask you to prove your age. However, if we need to
know your exact age to determine whether you get
disability benefits or if the amount of your benefit will
be affected, we will ask you for evidence of your age.

* * * * *

§ 404.1569a Exertional and nonexertional limitations.

(a) General. Your impairment(s) and related symp-
toms, such as pain, may cause limitations of function or
restrictions which limit your ability to meet certain
demands of jobs. These limitations may be exertional,
nonexertional, or a combination of both. Limitations
are classified as exertional if they affect your ability to
meet the strength demands of jobs. The classification
of a limitation as exertional is related to the United
States Department of Labor’s classification of jobs by
various exertional levels (sedentary, light, medium,
heavy, and very heavy) in terms of the strength
demands for sitting, standing, walking, lifting, carrying,
pushing, and pulling. Sections 404.1567 and 404.1569
explain how we use the classification of jobs by ex-
ertional levels (strength demands) which is contained in
the Dictionary of Occupational Titles published by the
Department of Labor, to determine the exertional
requirements of work which exists in the national
economy. Limitations or restrictions which affect your
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ability to meet the demands of jobs other than the
strength demands, that is, demands other than sitting,
standing, walking, lifting, carrying, pushing or pulling,
are considered nonexertional. When we decide whether
you can do your past relevant work (see §§404.1520(f)
and 404.1594(f)(7)), we will compare our assessment of
your residual functional capacity with the demands of
your past relevant work. If you cannot do your past
relevant work, we will use the same residual functional
capacity assessment along with your age, education,
and work experience to decide if you can adjust to any
other work which exists in the national economy. (See
§8404.1520(g) and 404.1594(f)(8).) Paragraphs (b), (c),
and (d) of this section explain how we apply the
medical-vocational guidelines in Appendix 2 of this
subpart in making this determination, depending on
whether the limitations or restrictions imposed by your
impairment(s) and related symptoms, such as pain, are
exertional, nonexertional, or a combination of both.

(b) Exertional limitations. When the limitations
and restrictions imposed by your impairment(s) and
related symptoms, such as pain, affect only your ability
to meet the strength demands of jobs (sitting, standing,
walking, lifting, carrying, pushing, and pulling), we
consider that you have only exertional limitations.
When your impairment(s) and related symptoms only
impose exertional limitations and your specific voca-
tional profile is listed in a rule contained in Appendix 2
of this subpart, we will directly apply that rule to
decide whether you are disabled.

(¢) Nonexertional limitations. (1) When the limi-
tations and restrictions imposed by your impairment(s)
and related symptoms, such as pain, affect only your
ability to meet the demands of jobs other than the
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strength demands, we consider that you have only
nonexertional limitations or restrictions. Some ex-
amples of nonexertional limitations or restrictions
include the following:

(1)  You have difficulty functioning because you are
nervous, anxious, or depressed,

(i) You have difficulty maintaining attention or con-
centrating;

(iii) You have difficulty understanding or remem-
bering detailed instructions;

(iv) You have difficulty in seeing or hearing;

(v) You have difficulty tolerating some physical fea-
ture(s) of certain work settings, e.g., you cannot toler-
ate dust or fumes; or

(vi) You have difficulty performing the manipulative
or postural functions of some work such as reaching,
handling, stooping, climbing, crawling, or crouching.

(2) If your impairment(s) and related symptoms,
such as pain, only affect your ability to perform the
nonexertional aspects of work-related activities, the
rules in appendix 2 do not direct factual conclusions of
disabled or not disabled. The determination as to
whether disability exists will be based on the principles
in the appropriate sections of the regulations, giving
consideration to the rules for specific case situations in
appendix 2.

(d) Combined exertional and nonexertional limita-
tions. When the limitations and restrictions imposed by
your impairment(s) and related symptoms, such as pain,
affect your ability to meet both the strength and de-
mands of jobs other than the strength demands, we



17a

consider that you have a combination of exertional and
nonexertional limitations or restrictions. If your
impairment(s) and related symptoms, such as pain,
affect your ability to meet both the strength and de-
mands of jobs other than the strength demands, we will
not directly apply the rules in appendix 2 unless there
is a rule that directs a conclusion that you are disabled
based upon your strength limitations; otherwise the
rules provide a framework to guide our decision.

2. Effective September 25, 2003, 20 C.F.R. Pt. 416 will
provide, in relevant part, as follows:

§ 416.905 Basic definition of disability for adults.

(a) The law defines disability as the inability to do
any substantial gainful activity by reason of any medi-
cally determinable physical or mental impairment
which can be expected to result in death or which has
lasted or can be expected to last for a continuous period
of not less than 12 months. To meet this definition, you
must have a severe impairment(s) that makes you
unable to do your past relevant work (see §416.960(b))
or any other substantial gainful work that exists in the
national economy. If your severe impairment(s) does
not meet or medically equal a listing in appendix 1 to
subpart P of part 404 of this chapter, we will assess
your residual funectional capacity as provided in
§8§416.920(e) and 416.945. (See §416.920(g)(2) and
416.962 for an exception to this rule.) We will use this
residual functional capacity assessment to determine if
you can do your past relevant work. If we find that you
cannot do your past relevant work, we will use the
same residual functional capacity assessment and your
vocational factors of age, education, and work experi-
ence to determine if you can do other work.



18a

% * * * *

§ 416.920 Evaluation of disability of adults, in
general.

(a) General—(1) Purpose of this section. This sec-
tion explains the five-step sequential evaluation process
we use to decide whether you are disabled, as defined in
§416.905.

(2) Applicability of these rules. These rules apply to
you if you are age 18 or older and you file an application
for Supplemental Security Income disability benefits.

(3) Ewvidence considered. We will consider all evi-
dence in your case record when we make a determina-
tion or decision whether you are disabled.

(4) The five-step sequential evaluation process. The
sequential evaluation process is a series of five “steps”
that we follow in a set order. If we can find that you
are disabled or not disabled at a step, we make our
determination or decision and we do not go on to the
next step. If we cannot find that you are disabled or
not disabled at a step, we go on to the next step. Before
we go from step three to step four, we assess your re-
sidual functional capacity. (See paragraph (e) of this
section.) We use this residual functional capacity as-
sessment at both step four and at step five when we
evaluate your claim at these steps. These are the five
steps we follow:

(1) At the first step, we consider your work activity,
if any. If you are doing substantial gainful activity, we
will find that you are not disabled. (See paragraph (b) of
this section.)

(i) At the second step, we consider the medical
severity of your impairment(s). If you do not have a
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severe medically determinable physical or mental im-
pairment that meets the duration requirement in
§416.909, or a combination of impairments that is severe
and meets the duration requirement, we will find that
you are not disabled. (See paragraph (c) of this section.)

(iii) At the third step, we also consider the medical
severity of your impairment(s). If you have an im-
pairment(s) that meets or equals one of our listings in
appendix 1 to subpart P of part 404 of this chapter and
meets the duration requirement, we will find that you
are disabled. (See paragraph (d) of this section.)

(iv) At the fourth step, we consider our assessment
of your residual functional capacity and your past rele-
vant work. If you can still do your past relevant work,
we will find that you are not disabled. (See paragraph
(f) of this section and §416.960(b).)

(v) At the fifth and last step, we consider our assess-
ment of your residual functional capacity and your age,
education, and work experience to see if you can make
an adjustment to other work. If you can make an ad-
justment to other work, we will find that you are not
disabled. If you cannot make an adjustment to other
work, we will find that you are disabled. (See
paragraph (g) of this section and §416.960(c).)

() When you are already receiving disability bene-
fits. If you are already receiving disability benefits, we
will use a different sequential evaluation process to
decide whether you continue to be disabled. We ex-
plain this process in §416.994(b)(5).

(b) If you are working. If you are working and the
work you are doing is substantial gainful activity, we
will find that you are not disabled regardless of your



20a

medical condition or your age, education, and work ex-
perience.

(¢) You must have a severe impairment. If you do
not have any impairment or combination of impair-
ments which significantly limits your physical or mental
ability to do basic work activities, we will find that you
do not have a severe impairment and are, therefore, not
disabled. We will not consider your age, education, and
work experience.

(d) When your impairment(s) meets or equals a
listed impairment in Appendix 1. 1f you have an im-
pairment(s) which meets the duration requirement and
is listed in Appendix 1 or is equal to a listed impair-
ment(s), we will find you disabled without considering
your age, education, and work experience.

(e) When your impairment(s) does not meet or
equal a listed itmpairment. If your impairment(s) does
not meet or equal a listed impairment, we will assess
and make a finding about your residual functional ca-
pacity based on all the relevant medical and other evi-
dence in your case record, as explained in §416.945.
(See paragraph (g)(2) of this section and §416.962 for an
exception to this rule.) We use our residual functional
capacity assessment at the fourth step of the sequential
evaluation process to determine if you can do your past
relevant work (paragraph (f) of this section) and at the
fifth step of the sequential evaluation process (if the
evaluation proceeds to this step) to determine if you can
adjust to other work (paragraph (g) of this section).

(f) Your impairment(s) must prevent you from
doing your past relevant work. If we cannot make a
determination or decision at the first three steps of the
sequential evaluation process, we will compare our resi-
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dual functional capacity assessment, which we made
under paragraph (e) of this section, with the physical
and mental demands of your past relevant work. (See
§416.960(b).) If you can still do this kind of work, we
will find that you are not disabled.

(g) Your impairment(s) must prevent you from
making an adjustment to any other work. (1) If we find
that you cannot do your past relevant work because you
have a severe impairment(s) (or you do not have any
past relevant work), we will consider the same residual
functional capacity assessment we made under para-
graph (e) of this section, together with your vocational
factors (your age, education, and work experience) to
determine if you can make an adjustment to other
work. (See §416.960(c).) If you can make an adjust-
ment to other work, we will find you not disabled. If
you cannot, we will find you disabled.

(2) We use different rules if you meet one of the two
special medical-vocational profiles described in
§416.962. If you meet one of those profiles, we will find
that you cannot make an adjustment to other work, and
that you are disabled.

* * * * *

§ 416.945 Your residual functional capacity.

(a) General—(1) Residual functional capacity as-
sessment. Your impairment(s), and any related symp-
toms, such as pain, may cause physical and mental limi-
tations that affect what you can do in a work setting.
Your residual functional capacity is the most you can
still do despite your limitations. We will assess your
residual functional capacity based on all the relevant
evidence in your case record. (See §416.946.)
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(2) If you have more than one impairment. We will
consider all of your medically determinable impair-
ments of which we are aware, including your medically
determinable impairments that are not “severe,” as
explained in §8§416.920(c), 416.921, and 416.923, when we
assess your residual functional capacity. (See para-
graph (e) of this section.)

(3) Evidence we use to assess your residual func-
tional capacity. We will assess your residual functional
capacity based on all of the relevant medical and other
evidence. In general, you are responsible for providing
the evidence we will use to make a finding about your
residual functional capacity. (See §416.912(c).) How-
ever, before we make a determination that you are not
disabled, we are responsible for developing your com-
plete medical history, including arranging for a con-
sultative examination(s) if necessary, and making every
reasonable effort to help you get medical reports from
your own medical sources. (See §8416.912(d) through
(f).) We will consider any statements about what you
can still do that have been provided by medical sources,
whether or not they are based on formal medical
examinations. (See §416.913.) We will also consider
descriptions and observations of your limitations from
your impairment(s), including limitations that result
from your symptoms, such as pain, provided by you,
your family, neighbors, friends, or other persons. (See
paragraph (e) of this section and §416.929.)

(4) What we will consider in assessing residual
Sfunctional capacity. When we assess your residual
functional capacity, we will consider your ability to
meet the physical, mental, sensory, and other re-
quirements of work, as described in paragraphs (b), (c),
and (d) of this section.
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(56) How we will use our residual functional capac-
1ty assessment.

(i) We will first use our residual functional capacity
assessment at step four of the sequential evaluation
process to decide if you can do your past relevant work.
(See §§416.920(f) and 416.960(b).)

(i) If we find that you cannot do your past relevant
work (or you do not have any past relevant work), we
will use the same assessment of your residual functional
capacity at step five of the sequential evaluation pro-
cess to decide if you can make an adjustment to any
other work that exists in the national economy. (See
§§416.920(g) and 416.966.) At this step, we will not use
our assessment of your residual functional capacity
alone to decide if you are disabled. We will use the
guidelines in §§416.960 through 416.969a, and consider
our residual functional capacity assessment together
with the information about your vocational background
to make our disability determination or decision. For
our rules on residual functional capacity assessment in
deciding whether your disability continues or ends, see
§416.994.

(b) Physical abilities. When we assess your physi-
cal abilities, we first assess the nature and extent of
your physical limitations and then determine your re-
sidual functional capacity for work activity on a regular
and continuing basis. A limited ability to perform cer-
tain physical demands of work activity, such as sitting,
standing, walking, lifting, carrying, pushing, pulling, or
other physical functions (including manipulative or
postural functions, such as reaching, handling, stooping
or crouching), may reduce your ability to do past work
and other work.
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(¢) Mental abilities. When we assess your mental
abilities, we first assess the nature and extent of your
mental limitations and restrictions and then determine
your residual functional capacity for work activity on a
regular and continuing basis. A limited ability to carry
out certain mental activities, such as limitations in
understanding, remembering, and carrying out instruc-
tions, and in responding appropriately to supervision,
coworkers, and work pressures in a work setting, may
reduce your ability to do past work and other work.

(d) Other abilities affected by impairment(s). Some
medically determinable impairment(s), such as skin im-
pairment(s), epilepsy, impairment(s) of vision, hearing
or other senses, and impairment(s) which impose envi-
ronmental restrictions, may cause limitations and
restrictions which affect other work-related abilities. If
you have this type of impairment(s), we consider any
resulting limitations and restrictions which may reduce
your ability to do past work and other work in deciding
your residual functional capacity.

(e) Total limiting effects. When you have a severe
impairment(s), but your symptoms, signs, and labora-
tory findings do not meet or equal those of a listed
impairment in appendix 1 of subpart P of part 404 of
this chapter, we will consider the limiting effects of all
your impairment(s), even those that are not severe, in
determining your residual functional capacity. Pain or
other symptoms may cause a limitation of function
beyond that which can be determined on the basis of
the anatomical, physiological or psychological abnor-
malities considered alone; e.g., someone with a low back
disorder may be fully capable of the physical demands
consistent with those of sustained medium work activ-
ity, but another person with the same disorder, because
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of pain, may not be capable of more than the physical
demands consistent with those of light work activity on
a sustained basis. In assessing the total limiting effects
of your impairment(s) and any related symptoms, we
will consider all of the medical and nonmedical evi-
dence, including the information described in
§ 416.929(c).

§ 416.946 Responsibility for assessing your residual
functional capacity.

(a) Respomnsibility for assessing residual functional
capacity at the State agency. When a State agency
makes the disability determination, a State agency
medical or psychological consultant(s) is responsible for
assessing your residual functional capacity.

(b) Respomnsibility for assessing residual functional
capacity in the disability hearings process. If your case
involves a disability hearing under §416.1414, a dis-
ability hearing officer is responsible for assessing your
residual functional capacity. However, if the disability
hearing officer’s reconsidered determination is changed
under §416.1418, the Associate Commissioner for the
Office of Disability Determinations or his or her dele-
gate is responsible for assessing your residual func-
tional capacity.

(¢) Respomnsibility for assessing residual functional
capacity at the administrative law judge hearing or
Appeals Council level. If your case is at the admini-
strative law judge hearing level under §416.1429 or at
the Appeals Council review level under §416.1467, the
administrative law judge or the administrative appeals
judge at the Appeals Council (when the Appeals Coun-
cil makes a decision) is responsible for assessing your
residual functional capacity.
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§ 416.960 When we will consider your vocational
background.

(a) General. If you are age 18 or older and applying
for supplemental security income benefits based on dis-
ability, and we cannot decide whether you are disabled
at one of the first three steps of the sequential evalua-
tion process (see §416.920), we will consider your resid-
ual functional capacity together with your vocational
background, as discussed in paragraphs (b) and (c¢) of
this section.

(b) Past relevant work. We will first compare our
assessment of your residual functional capacity with the
physical and mental demands of your past relevant
work.

(1) Definition of past relevant work. Past relevant
work is work that you have done within the past 15
years, that was substantial gainful activity, and that
lasted long enough for you to learn to do it. (See
§416.965(a).)

(2) Determining whether you can do your past
relevant work. We will ask you for information about
work you have done in the past. We may also ask other
people who know about your work. (See §416.965(b).)
We may use the services of vocational experts or voca-
tional specialists, or other resources, such as the “Dic-
tionary of Occupational Titles” and its companion vol-
umes and supplements, published by the Department of
Labor, to obtain evidence we need to help us determine
whether you can do your past relevant work, given
your residual functional capacity. A vocational expert
or specialist may offer relevant evidence within his or
her expertise or knowledge concerning the physical and
mental demands of a claimant’s past relevant work,
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either as the claimant actually performed it or as gener-
ally performed in the national economy. Such evidence
may be helpful in supplementing or evaluating the
accuracy of the claimant’s description of his past work.
In addition, a vocational expert or specialist may offer
expert opinion testimony in response to a hypothetical
question about whether a person with the physical and
mental limitations imposed by the claimant’s medical
impairment(s) can meet the demands of the claimant’s
previous work, either as the claimant actually per-
formed it or as generally performed in the national
economy.

3) If you can do your past relevant work. If we find
that you have the residual functional capacity to do
your past relevant work, we will determine that you
can still do your past work and are not disabled. We
will not consider your vocational factors of age, educa-
tion, and work experience or whether your past rele-
vant work exists in significant numbers in the national
economy.

(¢) Other work. (1) If we find that your residual
functional capacity is not enough to enable you to do
any of your past relevant work, we will use the same
residual functional capacity assessment we used to
decide if you could do your past relevant work when we
decide if you can adjust to any other work. We will look
at your ability to adjust to other work by considering
your residual functional capacity and your vocational
factors of age, education, and work experience. Any
other work (jobs) that you can adjust to must exist in
significant numbers in the national economy (either in
the region where you live or in several regions in the
country).
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(2) In order to support a finding that you are not
disabled at this fifth step of the sequential evaluation
process, we are responsible for providing evidence that
demonstrates that other work exists in significant num-
bers in the national economy that you can do, given
your residual functional capacity and vocational factors.
We are not responsible for providing additional evi-
dence about your residual functional capacity because
we will use the same residual functional capacity as-
sessment that we used to determine if you can do your
past relevant work.

§ 416.961 [Removed]

* * * * *

§ 416.963 Your age as a vocational factor.

(a) General. “Age” means your chronological age.
When we decide whether you are disabled under
§ 416.920(g)(1), we will consider your chronological age
in combination with your residual functional capacity,
education, and work experience. We will not consider
your ability to adjust to other work on the basis of your
age alone. In determining the extent to which age
affects a person’s ability to adjust to other work, we
consider advancing age to be an increasingly limiting
factor in the person’s ability to make such an adjust-
ment, as we explain in paragraphs (c) through (e) of this
section. If you are unemployed but you still have the
ability to adjust to other work, we will find that you are
not disabled. In paragraphs (b) through (e) of this
section and in appendix 2 of subpart P of part 404 of this
chapter, we explain in more detail how we consider
your age as a vocational factor.
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(b) How we apply the age categories. When we
make a finding about your ability to do other work
under § 416.920(f)(1), we will use the age categories in
paragraphs (c) through (e) of this section. We will use
each of the age categories that applies to you during the
period for which we must determine if you are disabled.
We will not apply the age categories mechanically in a
borderline situation. If you are within a few days to a
few months of reaching an older age category, and
using the older age category would result in a deter-
mination or decision that you are disabled, we will
consider whether to use the older age category after
evaluating the overall impact of all the factors of your
case.

(¢) Younger person. If you are a younger person
(under age 50), we generally do not consider that your
age will seriously affect your ability to adjust to other
work. However, in some circumstances, we consider
that persons age 45-49 are more limited in their ability
to adjust to other work than persons who have not
attained age 45. See Rule 201.17 in appendix 2 of
subpart P of part 404 of this chapter.

(d) Person closely approaching advanced age. If
you are closely approaching advanced age (age 50-54),
we will consider that your age along with a severe im-
pairment(s) and limited work experience may seriously
affect your ability to adjust to other work.

(e) Person of advanced age. We consider that at
advanced age (age 55 or older) age significantly affects
a person’s ability to adjust to other work. We have
special rules for persons of advanced age and for per-
sons in this category who are closely approaching
retirement age (age 60-64). See § 416.968(d)(4).
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(f) Information about your age. We will usually not
ask you to prove your age. However, if we need to
know your exact age to determine whether you get
disability benefits, we will ask you for evidence of your
age.

* * * * *

§ 416.969a Exertional and nonexertional limitations.

(a) General. Your impairment(s) and related symp-
toms, such as pain, may cause limitations of function or
restrictions which limit your ability to meet certain
demands of jobs. These limitations may be exertional,
nonexertional, or a combination of both. Limitations are
classified as exertional if they affect your ability to
meet the strength demands of jobs. The classification
of a limitation as exertional is related to the United
States Department of Labor’s classification of jobs by
various exertional levels (sedentary, light, medium,
heavy, and very heavy) in terms of the strength de-
mands for sitting, standing, walking, lifting, carrying,
pushing, and pulling. Sections 416.967 and 416.969
explain how we use the classification of jobs by exer-
tional levels (strength demands) which is contained in
the Dictionary of Occupational Titles published by the
Department of Labor, to determine the exertional re-
quirements of work which exists in the national econ-
omy. Limitations or restrictions which affect your abil-
ity to meet the demands of jobs other than the strength
demands, that is, demands other than sitting, standing,
walking, lifting, carrying, pushing or pulling, are con-
sidered nonexertional. When we decide whether you
can do your past relevant work (see §§416.920(f) and
416.994(b)(5)(vi)), we will compare our assessment of
your residual functional capacity with the demands of
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your past relevant work. If you cannot do your past
relevant work, we will use the same residual functional
capacity assessment along with your age, education,
and work experience to decide if you can adjust to any
other work which exists in the national economy. (See
§8416.920(g) and 416.994(b)(5)(vii).) Paragraphs (b), (¢),
and (d) of this section explain how we apply the
medical-vocational guidelines in appendix 2 of subpart
P of part 404 of this chapter in making this determina-
tion, depending on whether the limitations or restric-
tions imposed by your impairment(s) and related symp-
toms, such as pain, are exertional, nonexertional, or a
combination of both.

(b) Exertional limitations. When the limitations
and restrictions imposed by your impairment(s) and
related symptoms, such as pain, affect only your ability
to meet the strength demands of jobs (sitting, standing,
walking, lifting, carrying, pushing, and pulling), we
consider that you have only exertional limitations.
When your impairment(s) and related symptoms only
impose exertional limitations and your specific voca-
tional profile is listed in a rule contained in Appendix 2,
we will directly apply that rule to decide whether you
are disabled.

(¢) Nonexertional limitations. (1) When the limi-
tations and restrictions imposed by your impairment(s)
and related symptoms, such as pain, affect only your
ability to meet the demands of jobs other than the
strength demands, we consider that you have only non-
exertional limitations or restrictions. Some examples of
nonexertional limitations or restrictions include the
following:

(1)  You have difficulty functioning because you are
nervous, anxious, or depressed,
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(i)) You have difficulty maintaining attention or
concentrating;

(iii) You have difficulty understanding or remem-
bering detailed instructions;

(iv) You have difficulty in seeing or hearing;

(v) You have difficulty tolerating some physical
feature(s) of certain work settings, e.g., you cannot
tolerate dust or fumes; or

(vi) You have difficulty performing the manipulative
or postural functions of some work such as reaching,
handling, stooping, climbing, crawling, or crouching.

(2) If your impairment(s) and related symptoms,
such as pain, only affect your ability to perform the non-
exertional aspects of work-related activities, the rules
in appendix 2 do not direct factual conclusions of dis-
abled or not disabled. The determination as to whether
disability exists will be based on the principles in the
appropriate sections of the regulations, giving consider-
tion to the rules for specific case situations in appendix
2.

(d) Combined exertional and nonexertional limita-
tions. When the limitations and restrictions imposed by
your impairment(s) and related symptoms, such as pain,
affect your ability to meet both the strength and de-
mands of jobs other than the strength demands, we
consider that you have a combination of exertional and
nonexertional limitations or restrictions. If your im-
pairment(s) and related symptoms, such as pain, affect
your ability to meet both the strength and demands of
jobs other than the strength demands, we will not
directly apply the rules in appendix 2 unless there is a
rule that directs a conclusion that you are disabled
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based upon your strength limitations; otherwise the
rules provide a framework to guide our decision.



